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CANCELLATION OF INSURANCE POLICY 
PLEDGED FOR SECURITY OF A LOAN. 





In Palmer v. Mutual Life Ins. Co., 141 
N. W. 518, decided by Minnesota Supreme 
Court, the facts show that the holder of a 
paid-up insurance policy pledged it to the 
company as security for a loan. The con- 
tract of pledge provided that: “In the event 
of default in the payment of said loan on 
the date hereinabove mentioned, the com- 
pany is hereby authorized at its option, 
without notice, and without demand for 
payment, to cancel said policy, and apply 
the customary cash surrender consideration 
then allowed by the company for the sur- 
render for cancellation of similar policies. 
namely $1445 to the payment of said loan, 
with interest, the balance, if any, to be pay- 
able to the parties entitled thereto on de- 
mand.” It is also provided that the loan 
may be renewed if the company so wishes, 
or the pledgor so requests. . After maturity 
of the loan and failure to pay, the company 
notified the pledgor the policy had been can- 
celled and tendered him $29 as a balance. 
after deducting the indebtedness. This ten- 
der was refused and the cancellation was 
objected to. 

Things remained thus for a little over 
three years, when pledgor died and suit was 
brought by the representatives of pledgor’s 
estate to recover the amount of the policy. 
Recovery was had in the trial court and 
affirmed on appeal. 

The theory upon which the opinion in 
the Supreme Court proceeds, or seems to 
proceed, is that “the customary cash sur- 
render consideration” varies so far from 
the true cash surrender consideration that 
should be allowed, as to make a cancella- 
tion and settlement upon this idea an abor- 
tive cancellation. ‘The sequence for the 
conclusion is somewhat difficult to trace. 

Stating this as the court states that which 
it affirms, we excerpt from the opinion as 
follows: “Upon the trial, the court found 





that the policy at the time the defendant 
undertook to cancel it, was actually worth 
not less than $1,986.25, nor more than 
2,263.97, and held this to be so much in 
excess of the amount stipulated in the con- 
tract to be allowed in case of forfeiture that 
the contract and attempted cancellation 
were of no effect and that the policy was 
still in force.” 

In working out what was the amount 
stipulated to be allowed in case of forfeit- 
ure it was shown that the company used 
four per cent in selling a policy and pro- 
posed to use six per cent in taking it back. 
In this policy this made a difference of 
$639 in favor of the company and in pro- 
viding for this it was held that there could 
be no cancellation, because this amounted 
to the imposition of a penalty for the non- 
payment of a debt. 

[t does seem to be true that, had it been 
specifically stated that default should au- 
thorize the insurer to treat the security as 
being worth $639 less than its true value, 
this part of the contract would be invalid, 
but that this would render the cancellation 
invalid is greatly to be doubted. It would 
be but a detail in settlement after default 
had given the right to cancel. 

Even, however, if we concede, that a 
bald statement such as just supposed, 
would invalidate all right of cancellation, 
still it is fairly open to dispute whether the 
contract before the court should be con- 
strued in the same way. It does not at- 
tempt to say that the security shall be valued 
in any special way and the presumption is 
that the contracting parties meant it to be 
valued in a proper way. Certainly it meant 
that this particular policy was to be valued 
as other policies would be valued when de- 
fault should occur. It provided, therefore, 
for equality in any scheme of valuation ap- 
plied at the time default might occur. 

Taking this construction then, because it 
accords with the rule that every contract 
freely entered into should be interpreted 
to carry out, if possible, intent, the pledge 
contract authorized, ab initio, a forfeiture 
and an appropriation of the value, in dol- 
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When the 
latter comes to be done there is, as the 
court finds, a wrong rule of value applied. 
If so, the company owed to the pledgor the 
difference the debt and interest 
and the value of the policy correctly ap- 
praised. ‘That it tendered to him 
other amount, seems immaterial. 


lars and cents, of the policy. 


between 


some 
If the 
principle ruled by the court is correct, the 
company could not have saved the cancella- 
tion even by a tender of the difference be- 
tween the debt and the correct value of the 
policy, unless it had been accepted. The 
construction the court adopts seems viola- 
tive of one of the cardinal rules, ut res 
magis valeat, quam pereat. 
Procedure, 596, 


Hughes Equity 


NOTES OF IMPORTANT DECISIONS 

CONTEMPT—PUBLICATION NOT ACCU- 
RATELY STATING RULING AND OPINION 
OF TRIAL JUDGE SHOWING DENIAL OF 
FAIR TRIAL.—Ex parte Nelson, 157 S. W. 194, 
decided by Missouri Supreme Court, furnishes 
tood for philosophizing both by lawyer and lay- 
man. An editor published astatement that a 
certain judge ruled in a divorce suit that the 
plaintiff could not dismiss until the husband has 
paid her attorneys fees. There was no intima- 
tion that the court acted in any wise corruptly 
and it was said that this “is an important ruling 
in favor of the divorce lawyers.” It was stated 
in the publication in effect that in some s:milar 
proceeding, it does not appear where or when, 
“the lawyer decided” that his fee must be given 
rather than alimony and the judge did as he di- 
rected. Further it was said that another judge, 
giving his name, had decided that a wife could 
dismiss her suit at any time whether the fee 
had been paid or not. The things incidentally al- 
leged were of past events and testimony showed 
that the former of these incidental statements 
was untrue, the other being true. 

As to the main statement it seems to have 
been the fact, that the judge did condition the 
d‘smissal of the suit upon the wife paying the 
fees of her attorneys, judgment being against 
husband therefor, it being his opinion, which 
the court says is “well settled law” in Mis- 
souri that “an independent suit will not 
lie against the husband or wife for the recov- 
ery of attorney fees earned by the attorney for 
the latter.” 








The court says it was highly contemptuous 
for the editor to have made the statement he 
did, but what he said, that the supreme court 
does not also, in substance, say was done, we 
are at a loss to discover. The only difference 
we perceive is that the court first heard evi- 
dence of the value of services, which the pub- 
lication does not gainsay, though it fails di- 
rectly to so affirm, and the wife was to pay 
and judgment was to be against husband. 

The court said the statement “clearly ex- 
presses, in substance, the idea that Judge 
Guthrie had made a startling and unheard of 
ruling; that said ruling was improperly made 
in favor of certain divorce lawyers (by 
insinuation a questionable class who for 
money is ever ready to stir up or add to domes. 
tie strife) against an unfortunate husband or 
wife,” etc. And then the opinion goes on to 
speak about the incidental things we have 
alluded to. 

We think that no one will deny that the rul- 
ing does inevitably make for the benefit of 
divorce lawyers, but, if it is the law, that is 
its fault and not the judge’s fault, nor that of 
the editor. That it was a different ruling from 
another instanced in the incidental statement 
is evident. That was not the fault of the edi- 
tor either. It was merely a fact. The ed‘tor 
told the truth in the main and then introduced 
an untruth which had no effect whatever in 
coloring the main statement. 

But the court discharges the contemnor on 
habeas corpus, because the 
who tried him, wrote his opinion, finding him 
guilty, before he heard the case, and then was 
indiscreet enough to say so when he came to 
deliver it. He said “it was perfectly clear” to 
him that “no testimony could be offered in the 
remotest way tending to prove the truth of 
the article in the respect wherein it is alleged 
in the complaint that it constituted contempt 
of court.” 

If the Supreme Court ruling is sound, then the 
logic of it is, that the competency of any judge 
to sit in a contempt case could be challenged, 
for not one ina hundred of them but hasa well- 
defined view of what he is going to do as to any 
contempt case where the offense ‘is in regard 
to himself, and, if he were put upon his voir 
dire, he would say in advance what this judge 
said of his own volition. 

But it is a wrong principle to go upon. The 
judge is presiding over a court and presumed 
to know what constitutes in law contempt 
therefor. The Supreme Court held that this 
publication was so unambiguous in its insult- 
ing character that to admit responsibility for 


offended judge, 
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it was to acknowledge guilt. What disquali- 
fication was there, therefore, in the judge say- 
ing his mind could not be changed by any testi- 
mony, when no testimony was admissible, the 
publication being admitted by the return? If 
he had sat still and looked wise, the law would 
have said there was a fair trial, though as a 
matter of law the pleadings, under the court’s 
view, made a case of guilt. 


Respectfully, we agree that the ruling of the 
Supreme Court was right, but we do not get at 
this in the same way. If the judge knows from 
the pleadings whether or not the contemnor is 
guilty, every judge so knows. We think the 
publication did not show contempt, the only 
contemptuous thing being a misstatement 
about a case long before disposed of. Scanda- 
lum magnatum is not greatly accepted by Amer- 
ican courts. 





BANKRUPTCY—ACTUAL AND NOT CON- 
STRUCTIVE FRAUD VITIATING CONVEY- 
ANCE FOR PRESENT FAIR CONSIDERA- 
TION.—In Lumpkin vy. Foley, 204 Fed. 372, de- 
cided by Fifth Circuit Court of Appeals, there 
was an affirmance of an affirmance of a mas- 
ter’s report, that a mortgage was not taken in 
good faith from one in failing circumstances, 
though the money was actually loaned at the 
time. 

The district judge affirmed the report upon 
the ground that, if the mortgagee did not know 
of the fraudulent purpose—to prefer certain 
creditors, he was ignorant by reason of his 
inexcusable ignorance and carelessness, “and 
his act was contrary to Georgia law, which 
provides that: “A bona fide transaction on a 
valuable consideration without notice or 
ground for reasonable suspicion shall be 
valid.” The Circuit Court of Appeals says in 
effect, that the sustaining of the master was 
correct, but the judge proceeded on the theory 
of constructive fraud, when actual fraud 
(found by the master to exist) was necessary 
under section 67e of bankruptcy law. See Cod- 
er v. Arts, 213 U. S. 223. 

The effect of the ruling by the district court 
was to say that state law qualifies the clause 
“purchasers in good faith and for a present 
fair consideration,’ a view which hardly may 
be deemed correct. Judge Pardee dissented 
both from the finding of facts and the rule of 
law announced by the majority and reserved 
the right to ffle opinion later. 





DICTA ET PROMISSA IN THE CIVIL 
LAW AND UNDER MODERN 
CODES. 





A question that very often is put before 
the courts for decision is: What are the 
remedies of a purchaser, when his seller de- 
livers a thing not according to contract? 
We refer in this to sales of individual 
things and not to things generic. 


The question is complicated and involves 
a number of others. First there is the 
question: When is the thing defective? In 
other words, is the seller liable for so-called 
defects in abstracto (lack of qualities usual 
with such things) or for defects in concreto 
only (lack of qualities guaranteed or as- 
sumed to exist in the thing sold)? Asa 
general rule, it may be said that the seller 
of an individual thing will not incur liabil- 
ity in damages for defects in abstracto; the 
only consequences of such defective deliv- 
ery will be that the purchaser can cancel the 
contract, or demand an abatement in the 
price; this latter is often called damages, 
but this appears to be a very loose use of 
the word. 

Then, there is the question: Can the pur- 
chaser claim from the seller (as the Ger- 
mans would say) his positive interest in the 
contract, that is, can he claim the profits he 
would have made, or can he claim his nega- 
tive interest only: to be put in the same 
position, as if the contract had not been 
entered into? 

But the main question is: Is the seller 
liable for fraud only (dolus) or can he also 
be held responsible for negligence (culpa) ? 

We generally follow the Civil Law rule, 
as it has been uniformly interpreted for 
centuries: That only fraud will make the 
seller liable in damages. The Civilians 
found their rule, that nothing less than 
dolus will sustain. an action for damages, 
upon the sharp distinction made between 


venditor sciens and venditor ignorans.’ 


(1) Fr. 13, pr.; fr. 1, sec. 14, D. 19-1. 
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Against venditor ignorans the purchaser has 
no other actions than those founded upon 
the Edict of the Aedils (actio redhibitoria 
and actio quanti minoris) while against ven- 
ditor sciens he has actio epti, by which he 
can enforce damages (quanti emptoris in- 
terfuit non decipi.)* 

Of late, however, some of the German 
‘civilians have commenced to question this 
doctrine.* They call attention to such state- 
ments as the following by Ulpian in fr. 13, 
sec. 3, D. 19-1, ‘‘sed non debuit facile quae 
iynorabat asseverare,” and again, “non de- 
indica- 


buit facilis esse ad temerariam 


tionem,’”* 


In addition to fraud, the civil law makes 
the seller liable in damages for “dicta et 
promissa,” and it does not make any differ- 
ence whether the dicta et promissa were 
made fraudulently or negligently. This is 
probably what Ulpian meant; he warns the 
seller that, while ordinarily he is liable for 
fraud only, he will have to be careful, not 
to make frivolous assertions, as they may 
be held against him as dicta sive promissa. 

We can, then, repeat our former state- 
ment that the rule followed by our courts 
is practically the same as that of the civil 
law, viz.: The seller becomes liable in dam- 
ages only, when he has been guilty of fraud, 
or has guaranteed the thing. This appears 
so well settled that no citmg of authorities 
is required. But this rule has, never and 
nowhere, worked quite satisfactorily. 

For this there appears to be several rea- 
sons, but the principal one seems to spring 
from the various translations of the Latin 
words, dolus and culpa. In civil law the 
meaning of both of these words had be- 


(2) Fr. 13, see. 1, D. 19-1. 

(3) See f. inst. F. Leonhard: Die Haftung 
des Verkaufers fur sein Verschulden beim Ver- 
tragsschlusse” (1896) and “Verschulden beim 
Vertragsschlusse” (1910). Von Bluhme and 
Krueckman appear to agree, more or less, with 
Leonhard. 

(4) See also fr. 45, sec. 4, D. 18-1; fr. 6, 
4, D. 19-1; fr. 19, sec. 1, D. 19-2. 


sec. 





and they had ac- 
Dolus 
was used in the law of contracts for what 
we call fraud, and likewise in criminal law 
In the popular language, dolus 


come entirely technical, 


quired various technical meanings. 


for malice. 
retained the meaning of fraud, and in trans- 
lating contract-dolus we used the English 
word for its original and popular meaning, 
whereby its acquired technical meaning was 
mainly lost; culpa we treated in the oppo- 
site way, disregarded its original meaning 
of guilt and adopted its acquired technical 
meaning of negligence. As we also adopted 
the word fraud as the technical name for 
certain criminal acts, we have become apt 
to apply a too strict interpretation to dolus, 
with a correlative too expansive interpreta- 
The Germans have suffered 
It is true 


tion of culpa, 
somewhat in thé same manner. 
that in civil matters, they have two words 
for what we call fraud, V’ordts and Arglist, 
which try to differentiate degrees of fraud, 
but still, both words imply intentional mis- 
representation. On the other hand, both 
Unachtsamkeit and Nachildssigkeit, just as 
negligence, imply principally carelessness. 


That fraud must carry with it responsi- 
bility in damages, appears self-evident; 
equally plain it is that mere carelessness 
cannot lead to any further duty than that of 
restitution. But there is, without doubt, a 
wide hiatus between intentional fraud and 
mere carelessness. In practical life, this 
must be bridged over, and it is quite natural, 
and in accordance with the rule (in dubio 
pro mitius), that negligence has been ex- 
panded to have an altogether too wide tech- 
nical meaning. 

In the modern legislation of various 
countries, attempts have been made to cov- 
er cases, not fraudulent, nor arising from 
simple carelessness, and to some extent 
place them on the same footing with fraud- 
ulent cases. 


The German Civil Code® says: Fehit der 


(5) (DBGB) sec. 463. 
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verkaufte Sache sur Zeit des Kaufes eine 
sugesicherte Eigenschart, so kann der Kaii- 
fer, statt der Wandlung oder der Minder- 
ung, Schadenersats wegen Nichterfiillung 
verlangen ...” (If, at the time of the pur- 
chase, the thing sold lacks a certain quality 
which has been assured, then the purchaser 
may, in place of abrogation or abatement in 
the price, demand damages for non-com- 
pliance). 

The Uniform Scandinavian Laws® have 
the same rule, except that instead of the 
Eigenschaft,’ 
they use the words, “Lgenskaber som maa 
anses tilsikrede” (qualities which must be 
considered to have been assured). 


words, “eine sugesicherte 


It is rather difficult to give the exact 
We 
call attention to the fact that the words 
“garantiert” and “garanteret” have not been 
used, and these words were left out ad- 
visedly and replaced by the word “suge- 
sichert” and “tilsikret.’ Literally, these 
words mean assured, and that with us prac- 
tically means the same as guaranteed. Still, 
by the expressions used, it was, without any 
intended to cover such 


meaning of these words in English. 


doubt whatever, 
cases, where there was no actual guaran- 
tee, nor any actual fraud, but still such ac- 
tion on the part of the seller, that he ought 
not to be heard with the plea that he had 
simply been careless. 


From the day when the German Civil 
Code was promulgated, yes, from the time 
it was under preparation and under debate 
in the Reichstag, the above cited section has 
been a battlefield, where one-half of the 
German law-writers, the Reichsgericht and 
its various “Senaten,” all of the German 
Superior Courts and a number of non-Ger- 
man writers have waged an endless war. 
The USLK have not been in operation long 
enough to bring disputes over their corre- 
sponding section to decision before any of 


(6) “Om Kob” 
sec. 42-II. 


(About Purchases) (USLK) 





the supreme courts, but all of the law- 
writers of the three countries are constantly 
trying to find the exact meaning of the sec- 
tion, 


No agreement has been reached. Judge 
Riehl, of Berlin, has even as late as in the 
Deutsche Juristen Zeitung for March 15, 
1913, expressed the opinion that when the 
thing sold is real estate, not even “Arglist” 
will justify a judgment for damages. But 
the tendency seems to be towards the opin- 
ion that the words, “szugesicherte Eigen- 
schaft’ and “Egenskaber som maa anses 
tilsikrede” intend to cover the same ground 
as the Roman dicta et promissa. 


Then it becomes necessary, however, to 
give to these words a somewhat more lib- 
eral construction than has hitherto pre- 
vailed. In this connection, it may be worth 
noting that these words often appear as 
“dicta sive promissa,” in other words, they 
form not one technical expression, but there 
is a difference between the two words and 
their meaning. Promissa will cover what 
we understand by guarantees. What, then, 
does dicta cover? Our answer, and what 
would appear as a reasonable and practical 
one, and in accordance with Ulpian’s say- 
ings, is this: Mere general praise of the 
thing you wish to sell is not dicta, But if 
you mention special qualities in the thing, 
as if you had personal knowledge of them, 
and the purchaser has reason to believe that 
you have such personal knowledge, such 
representations on your part are dicta, even 
when you do not guarantee the qualities, 
and even when your representations are 
made in good faith. When the seller holds 
himself out as speaking of his own knowl- 
ecge, he should not afterwards be heard 
with the defense “caveat emptor.” Espec- 
ially is this the case since, in most sales of 
individual things, the seller is more or less 
of an expert in the line in question, while 
the purchaser generally is an ordinary man 
off the street. AXEL TEISEN. 

Philadelphia, Pa. 
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BILLS AND NOTES—INTOXICATION OF 
MAKER. 
GREEN et al. v. GUNSTEN et al. 


Supreme Court of Wisconsin, May 31, 1913. 
N. W. 


142 261. 

Under Negotiable Instruments Law providing 
that a holder in due course holds the instru- 
ment free from any defect in title of prior par- 
except where the title of the person nego- 
tiating the irstrument is void on the ground 
ot fraud, duress, or other unlawful means, a 
holder in due course takes no title where the 
note was absolutely void in its inception be- 
cause of the intoxication of the maker, destroy- 
ing the rational faculties of the mind. 


ties, 





Action on a promissory note dated February 
16, 1911, for $300, payable six months after 
date, alleged to have been executed and de- 
livered by the plaintiffs to the defendants. 
The defendant Gunsten answered denying that 
he signed the note, and averred that his sig- 
nature to the same was a forgery. He also 
set up the defense that, if he did sign the 
note, his signature thereto was procured by 
connivance and conspiracy between the plain- 
tiffs and his comaker of the note, O. C. 
Loomis, and other persons acting for and on 
behalf of O. C. Loomis, by reason of which 
said O. C. Loomis and others, acting for and 
on behalf of him, encouraged and induced the 
defendant. to drink of intoxicating liquors in 
such large quantities that he became so in- 
toxicated that he was deprived of his reason 
and understanding, and that if he did sign 
his name to said note it was done while in 
such condition and was not done of his own 
free will and consent; that he received no 
consideration whatever for said signature; 
and that the note was used by his comaker, 
O. C. Loomis, to secure his obligations to the 
plaintiffs, incurred prior to the making of tne 
note and accepted by plaintiffs as security 
for such obligations. 


The jury returned a verdict finding: (1) 
That the defendant Gunsten on or about Feb- 
ruary 16, 1911, did sign and turn over to the 
defendant Loomis the promissory note sued 
upon in this action; and (2) that said Gun- 
sten at the time of signing said note was so 
completely intoxicated that he was temporarily 
deprived of his reason and understanding. 
Upon such verdict, and on motion of defend- 
ant Gunsten, the court rendered judgment in 
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his favor dismissing the action, with costs. 


From such judgment the plaintiff appealed. 

VINJE, J. (after stating the facts as above). 
It is admitted that defendant Gunsten was an 
accommodation maker of the note if it was 
executed under such circumstances as to con- 
stitute him a maker in any sense. Plaintiffs 
claim they were holders in due course, which 
claim the defendant Gunsten disputes. The 
trial court, in the disposition of the case, evi- 
dently treated plaintiffs as such holders, and 
we shall assume that they were. That raises 
the question whether or not total or complete 
drunkenness on the part of the accommoda- 
tion maker of a note at the time of the exe- 
cution and delivery thereof is a defense as 
against a holder in due course. 

(1) On the grounds of public policy and 
the necessities of commerce, some courts have 
held that complete drunkenness on the part 
of the maker of a note at the time of its 
execution and delivery is no defense against 
a holder in due course. State Bank v. Mc- 
Coy, 96 Pa. 204, § Am. Rep. 246; McSparran 
v. Neeley, 91 Pa. 18; Smith v. Williamson, 8 
Utah, 219, 30 Pac. 753. The basis for the rule 
is thus stated by Joyce, Defenses to Com. 
Paper, § 69: “The reasons underlying this 
rule are that, when a man has voluntarily put 
himself in such a condition and a loss must 
fall on one of two innocent persons, it should 
fall on him who occasioned it. It is also 
founded on principles of public policy and the 
necessities of commerce. The circulation and 
currency of negotiable paper should not be 
unnecessarily impeded, and, if drunkenness 
of the maker were a defense to a note in the 
hands of an indorsee, it would clog and em- 
barrass the circulation of commercial paper, 
and no man could safely take it without as- 
certaining the condition of the maker or draw- 
er when it was given, though there be nothing 
unusual or suspicious about the appearance 
of the note.” That this rule is founded, at 
least in part, upon substantial grounds of pub- 
lic policy cannot be denied. Though it should 
be observed that drunkenness alone, without 
the fraud or fault of another, does not lead to 
the signing of notes. In every case, as in the 
case at bar, the drunken maker has been tak- 
en advantage of by a designing payee or third 
party, and it is not strictly correct to say that 


“the fault is that of the drunken maker alone. 


Were that so, there would be more reason for 
applying the rule that, where loss must fall 
upon one of two innocent persons, it should 
fall on him who occasioned it. Nor can a 
holder in due course always rest upon the as- 
sumption that the maker of a note is com- 
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petent to execute it. Insanity of the maker 
is a good aefens+ against a bona fide holder, 
for the latter takes it charged with construct- 
ive notice of the legal disability of the maker. 
1 Daniel, Neg. Inst. § 209, 210; Joyce, Def. to 
Com. Paper, § 71. 


It is no greater hardship to charge a holder 
in due course with constructive notice of the 
incapacity of the maker resulting from com- 
plete drunkenness than from insanity. It is 
deemed that a doctrine more in consonance 
with the spirit of our decisions is stated by 
Daniel as follows: “If the drunkenness were 
so complete as to suspend all rational thought, 
the better opinion is that any instrument 
signed by the party would be utterly void, 
even in the hands of a bona fide holder without 
notice, for, although it may have been the 
party’s own fault that such an aberration of 
mind was produced, when produced, it sus- 
pended for the time being his capacity to con- 
sent, which is the first essential of a con- 
tract.” 1 Daniel, Neg. Inst. (5th Ed.) § 214; 
1 Parsons, Notes & Bills, 151; Gore v. Gibson, 
13 M. & W. But the drunkenness must 
be so complete as to deprive the maker of 
the use of his faculties. Miller v. Finley, 26 
Mich. 249, 12 Am. Rep. 306; Caulkins v. Fry, 
55 Conn. 170. Intoxication merely to the ex- 
tent that he cannot give the attention to it 
that a reasonably prudent man would be able 
to give is not sufficient. Wright v. Waller, 
127 Ala. 557, 29 South. 57, 54 L. R. A. 440. 
See authorities cited in note as to degree of 
intoxication that will avoid a contract. The 
rule that complete drunkenness is available as 
a defense in a suit upon a contract has been 
clearly recognized by our own court. Bur- 
singer v. Bank of Watertown, 67 Wis. 75, 30 
N. W. 290, 58 Am. Rep. 848; Burnham v. 
Burnham, 119 Wis. 509, 97 N. W. 176, 100 Am. 
St. Rep. 895. 

“In Bursinger v. Bank of Watertown, 67 Wis. 
75, 30 N. W. 290, 58 Am. Rep, 848, the con- 
tract under consideration was the assignment 
of an insurance policy, and the court said: 
“The evidence tended to show that, by rea- 
son of his intoxication, he was incapable of 
comprehending what he was doing at the time 
he executed said assignments, and was there- 
fore within the well-established rule of law 
that a drunkard, when in a complete state of 
intoxication, so as not to know what he is 
doing, has no capacity to contract. 1 Benj. on 
Sales (Am. Ed. Corbin) 42; Gore v. Gibson, 
13 Mees. & W. 623; Cooke v. Clayworth, 18 
Ves. Jr. 12; Story on Cont. (4th Ed.) § 44, 45, 
and cases cited in notes; Belcher v. Belcher, 


623. 


10 Yerg. (Tenn.) 121; French’s Heirs v. French, 
8 Ohio, 214 (31 Am. Dec. 441); Jenners v. 
Howard, 6 Blackf. (Ind.) 240; Mitchell v. King- 
man, 5 Pick. (Mass.) 431; Webster v. Wood- 
ford, 3 Day (Conn.) 90; Seaver v. Phelps, 11 
Pick. (Mass.) 304 (22 Am. Dec. 372); Rice v. 
Peet, 15 Johns, (N. Y.) 503.” 


In Burnham v. Burnham, 119 Wis. 509, 97 
N. W. 176, 100 Am. St. Rep. 895, the rule is 
stated thus: “A person addicted to the ha- 
bitual and excessive use of intoxicating liquors 
is not incompetent to enter into contracts and 
convey property, unless it appears that actual 
intoxication dethroned his reason, or that his 
understanding was so impaired as to render 
him mentally unsound when the act was per- 
formed. Johnson v. Harmon, 94 U. S. 371 
(24 L. Ed. 271); Van Wyck v. Brasher, 81 N. 
Y. 26¢; Reinskopf v. Rogge, 37 Ind. 207.” 

The reason for the rule is that there can 
be no valid contract where there is no mind 
capable of contracting. That drunkenness may 
be so complete as to render a person utterly 
incapable of comprehending the nature of his 
acts or that he is acting at all is a fact as sad - 
as it is true. “Drunkenness,”’ says Tiedeman, 
“is, in legal contemplation, an aberration of 
mind similar in its effeét upon the reasoning 
faculties as temporary insanity. Hence we 
find that the legal effect of contracts made by 
one in a state of intoxication is affected in the 
same way by the intoxication of the contractor 
as they are by his insanity.”” Tied. Com. Pap. 
§ 57. ; 

(2) If complete drunkenness, by which is 
meant drunkenness to such an extent as to 
wholiy destroy for the time being the rational 
faculties of the mind, renders a note abso- 
lutely void as between maker and payee, then, 
under the provisions of our Negotiable In- 
strument Law (St. 1911), it is’ void in the 
“hands of a holder in due course. 


Section 1697—25 provides: “The title of a 
person who negotiates ‘an instrument is de- 
fective within the meaning of this act when 
he obtains the instrument, or any signature 
thereto, by fraud, duress, or force or fear, or 
other unlawful means, or for an illegal con- 
sideration, or when he negotiates it in breach 
of faith, or under such circumstances as 
amount to a fraud and the title of such person 
is absolutely void when such instrument or 
signature was so procured from a person who 
did not know the nature of the instrument and 
could’ not have obtained such knowledge by 
the use of ordinary care.” 

And section 167¢—27 reads: “A holder in due 





course holds the instrument free from any de- 
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fect to title of prior parties, and free from 
defenses available to prior parties among 
themselves, and may enforce payment of the 
instrument for the full amount thereof against 
all parties liable thereon except as provided 
in sections 1944 and 1945 of these statutes, 
relating to insurance premiums, and also in 
cases where the title of the person negotiat- 
ing such instrument is void under the provi- 
‘sion of section 1676—25 of this act.” 

By the provisions of this law it will be seen 
that a holder in due course takes no title 
where the note was absolutely void in its in- 
ception, as where there was no maker capable 
of executing the instrument. This result fol- 
lows for the obvious reason that no life, or 
validity, can be given by transfer to that 
which is absolutely void. It is the same as if 
it had no existence at all. And it is but the 
expression of the rule embodied in the deci- 
sions of this court. Aukland v. Arnolds, 131 
Wis. 64, and cases cited on page 67, 111 N. 
W. 212. 


Note —Negotiable Paper Executed by Intoxt- 
cated Maker in Hands of Innocent Holder.— 
There are some cases, but they are few in num- 
ber, opposed to the instant case. It does not 
seem to us, that the occasion of their being in 
circulation as often is such as to justify the argu- 
ment that notes by makers signing when intoxi- 
cated should be deemed valid in the hands of 
innocent purchasers, when the rule otherwise 
requires that drunkenness to be availed of shall 
amount to an absolute incapacity. 

In State Bank v. McCoy, 69 Pa. 204, 8 Am. 
Rep. 246, Williams, J., said there was no case 
which decides that when drunkenness of maker 
is so complete as to suspend the use of reason 
and understanding, rendering a note void in the 
hands of the payee, that it is also void in the 
hands of an innocent purchaser for value, and 
he draws a distinction between a note executed 
by an insane person and one thus drunk, as fol- 
lows: “Insanity is a permanent state or condi- 
tion of the mind, disabling one from taking care 
of himself. Drunkenness is a temporary dis- 
ability, voluntarily produced. Insanity is a mis- 
fortune—drunkenness is a vice. * * * Men drink 
in order that they may get drunk. And when 
they thus temporarily deprive themselves of the 
use of their reason and voluntarily expose them- 
selves to fraud and imposition, the law may 
wisely refuse to treat them with the same ten- 
derness that it does those unfortunate beings, 
who are deprived of their understanding by 
some providential dispensation. If a man volun- 
tarily deprives himself of the use of his reason 
by strong drink, why should he not be respon- 
sible to an innocent party for the acts which he 
performs in that condition? It seems to me that 
he ought, on the principle that where a_ loss 
must be borne by one of two innocent parties. 
it shall be borne by him who occasioned it. * ** 
The exigencies of trade require that there should 
be no. unnecessary impediments to the ready cir- 
culation and currency of negotiable paper. * * * 
If it should be held that drunkenness * * * 
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avoids a note in the hands of the indorsee, such 
a rule would greatly clog and embarrass the 


circulation of commercial paper.” 

In McSparran vy. Neeley, got Pa. 17, 
guage was expressly approved. 
ever, that this case did not 
pacity. In Smith Williamson, 8 Utah 219, 30 
Pac. 753, it was said: “A person entering into 
a contract, while temporarily deprived of his 
reason by intoxication, may avoid or ratity it 
when he becomes sober. It is not absolutely 
void. lf the paper is negotiable, it cannot be 
avoided in the hands of an indorsee in good 
faith for a valuable consideration. It may 
be said that a person who executes a proposed 
negotiable paper while deprived of reason by 
insanity, may avoid it in the hands of an inno- 
cent indorsee and that the same rule should ap- 
ply when the person is deprived of his reason 
by intoxication. The considerations upon which 
the rules stand are dissimilar. Insanity is in- 
voluntary, it is a disease and is a more perma- 
nent state, and usually is not the result of the 
act of the person imposed upon; while drunken- 
ness is voluntary and is a temporary state and 
is regarded as a vice—the helpless condition of 
the drunkard is his own fault.’ Then is added 
the reason about loss to be borne by one of two 
innocent persons as above stated. ‘his 
cites the two Pennsylvania cases, supra, 

in Page y. Kreky, 137 N. Y. 307, 33 N. E. 311, 
21 L. R. A. 409, there was a guaranty obtained 
by fraud from an intoxicated person and the 
opinion proceeded upon the theory that there was 
what amounted to incapacity. The opinion said: 
“It may be assumed that in other jurisdictions 
the courts have held that in a case like this the 
instrument could not be enforced any more than 
if the signature had been forged. But it has 
not received the sanction of the courts of this 
state. While it has been quite uniformly held 
here that an instrument procured by fraud, trick 
or artifice, or executed by a party in such a 
state of intoxication as to be incapable of con- 
senting or contracting, is invalid as between the 
parties to the transaction, these facts do not 
always constitute a defense as against an inno- 
cent person who is himself free trom any fraud 
or negligence, and who has advanced money or 
property to another upon the credit afforded by 
an instrument like this.” 

There are not many cases that we find on the 
side of the above against the instant case, and 
it gives the authorities so fully in its support, 
that these opposing cases may be merely in- 
stanced to show upon what theory they go. They 
are few in number and it may be said that the 
instant case is well-supported. The opposing 
cases may be said to go upon an exception and 
they need to explain themselves fully. 


this lan- 
It was said, how- 
show total inca- 


case 








ITEMS OF PROFESSIONAL 
INTEREST. 


WASHINGTON 
ASSOCIATION. 
The Association will meet in Seattle, August 
7th, 8th and 9th, with possible continuation 
until the 11th. 
Aside from President B. S. Grosscup’s ad- 
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dress there will be an address by Episcopal 
Bishop Keator on “The Lawyer’s Influence 
on Moral Advancement;”’ Frank D. Nash, “His- 
tory of Labor Unions,’ showing their formid- 
able existence in ancient times; Thomas Cork- 
ery, ‘“‘Mothers’ Pensions;” Hamilton Higday, 
“First Aid to the Injured and State Insurance.” 

In addition to these, addresses will be made 
by Frank T. Post, George Dysart, F. A. Gar- 
recht and Ira Englehart on subjects of proced- 
ure; also by Judge R. B. Albertson and Judge 
W. O. Chapman. Several discussions are ar- 
ranged and important Committee reports to 
be considered. ‘There will also be Memorial 
services in honor of the late Chief Justice 
Dunbar by Ex-Senator George Turner, Supreme 
Judge Wallace Mount and P. M. Troy. 

On the 9th a marine trip is planned with pic- 
nic, with a possible extension of that trip to 
include the 10th and 11th by visiting the cities 
of Victoria and Vancouver, British Columbia, 
where at the latter place on the 11th the Seat- 
tle lawyers play the Vancouver barristers a 
game of ball. 





NEW YORK’S COURT OF PROFESSIONAL 
ETHICS—RECENT DECISIONS. 

The only duly organized court of legal eth- 
ics is having some trouble of its own, but is 
meeting its difficulties with very good judg- 
ment. We refer, of course, to the Committee 
on Professional Ethics of the New York Bar 
Assocition, whose decisions we have been re- 
porting.1 

On April 24, 1913, previous to handing down 
certain decisions, the committee issued the 
following announcement, to-wit: 

“An attorney has complained to the Com- 
mittee that he considers that one of the ques- 
tions which it has answered related to him, 
although his name was not disclosed or in- 
dicated therein, and that the question does 
not contain a full statement of the circum- 
stances. He considers that if the circum- 
stances had been fully stated they would have 
led to a different answer. He asks that the 
Committee print some statement to correct 
the imputation of its disapproval of his con- 
duct, which was based upon what, he insists, 
was only a partial and misleading statement 
of the circumstances, 

The Committee desires it to be known that 
the questions upon which it acts from time to 
time are submitted to it without the disclos- 
ure of the identity of the inquirers, or of any 
persons whomsoever to which the questions 
relate, nor does such identity appear upon the 


(1) See 76 Cent. L. J. 136, 343. 
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Committee’s minutes, nor affect its considera- 
tion of the questions, to which it endeavors to 
make application of the principles of profes- 
sional ethics. In order that its efficiency may 
continue, the Committee deems it improper to- 
depart from its rule of anonymity. Its an- 
swers are based upon the specific facts sub- 
mitted to it, and without allowing any in- 
fluence of personality or undisclosed circum- 
stances to affect its judgment. It would be al- 
together impracticable for the Committee to 
institute an investigation into the undisclosed 
facts of the cases submitted to it for its ad- 
vice, or to ask for the presentation of evi- 
dence. 


The Committee never wishes to be under-- 
stood by the profession, or the public, as con- 
demning any individual. It is not a Grievance 
Committee, and it entertains no complaints: 
against individuals, and in answering ques- 
tions deals solely with the facts upon which 
its opinion is asked. Its answers should never: 
be construed by the profession or the public 
as intended to condemn or disapprove any in- 
dividual. 

To avoid any possible misunderstanding, the 
Committee has directed that hereafter its pub-- 
lished answers shall be preceded by the fol-- 
lowing: “It is understood that this Commit- 
tee acts upon specific questions submitted ex 
parte, and in its answers bases its opinion on: 
such facts only as are set forth in the ques- 
tions.” 


RECENT CASES BY THE COMMITTEE. 

Question No. 25.—Would you consider it un-- 
professional for a lawyer, who is attorney for: 
Executors, about to account, to write to a 
large number of European legatees who are: 
not represented by an attorney, advising them 
to be so represented in this County and sug- 
gesting the name of a reputable lawyer here, 
and enclosing a Power of Attorney and ask-- 
ing for its execution and proper acknowledg- 
ment? Funds being ample to pay all such 
legatees in full and the attorney to receive 
payment thereof, and transmit to them less 
his stated charges for collection? All this with 
the view of expediting the accounting and 
saving time and expense in advertising the 
citation. And this with no expectation or un- 
derstanding of division of fees or any possible 
suggestion of condoning any possible irregulari-- 
ties in the accounting? 

Answer to Question No. 25.—In our opinion, 
it is not proper professional conduct for a 
lawyer in the case stated to volunteer the: 
name or urge the employment of an attorney 
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to represent parties whose interests or posi- 
tion on the record may be adverse. 

Question No. 26.—John Doe, a lawyer, and 
Richard Roe, a layman, are executors of a 
Will, the amount of the estate being about 
$180,000. Doe, the lawyer, is the active exe- 
cutor; Roe, the layman, being passive. Both 
are to be allowed full commission as exe- 
cutors. The usual proceedings in the settle- 
ment of the estate are taken. There is no 
litigation. The transfer tax proceedings and 
the executors’ accounting are conducted in the 
name of Jacob Fen, as attorney of report. Doe 
and Fen are personal friends of long standing, 
having had offices together for many years. 
Each has entire confidence in the other as a 
man of excellent standing at the Bar. The 
sum of $3,000 for counsel fees is charged in 
the accounts and, in view of the work done 
and to be done, is a reasonable compensation 
for settling the estate. The papers are all 
drawn by Doe, on the theory that in so doing 
he is merely acting for Fen, the attorney of 
record, and not as executor. Fen appears in 
Court whenever necessary. Doe pays to Fen, 
the attorney of record, $1,000, and presents to 
him for his signature a voucher for $3,000, as 
if it had been in fact paid to him. This is evi- 
dently on the theory that as Doe did much of 
the work as a lawyer, Fen is to be considered 
as having received $3,000 and paid to Doe 
$2,000 for doing much of the work. 

Query No. 1: Can Fen properly sign a receipt 
for $3,000 when in fact he only gets $1,000, the 
remaining $2,000 being retained by Doe? 

Query No. 2: Would there be any difference 
in the fact of the transaction, so far as the ques- 
tion of Ethics is concerned, if Doe were to 
draw an executor’s check to the order of Fen 
for $3,000, and Fen were then to draw his 
check to the individual order of Doe for $2,000? 

Query No. 3.—According to the correct ethical 
standards, is it or is it not proper for an ex- 
ecutor, who is a lawyer and who does legal 
work for the estate, which he is not bound to 
do and which he may properly pay another 
lawyer to do, to do it in the name of the other 
lawyer and be paid by that other lawyer? 

Answer No. 26.--In the opinion of the Com- 
mittee, all three queries should be answered in 
the negative. Except where a will provides for 
payment to one named as-.executor of extra 
compensation for legal services, our courts 
uniformly refuse to allow any such compensa- 
tion, for the obvious reason that a trustee or 
executor must have no pecuniary interest in 
the legal fees he has to pay out of the trust 
estate. The exception above noted is based on 





the testator’s express authority: therefore it is 
not professional to accomplish by indirection 
what would be set aside if disclosed to the 
Court. The concealment of the facts from the 
Court is highly improper. 

The Committee does not pass either way up- 
on the statement that $3,000.00 is a reason- 
able charge for an unlitigated administration. 


Question No. 27.—Is it proper for a lawyer 
to advise a client, in reply to a query seeking 
his advice, that in his opinion it would be bet- 
ter for a client to pay a fine prescribed by a 
certain penal Statute than to obey its direc- 
tions? 

Answer No. 27.—In the opinion of the Com- 
mittee, the question should be answered in 
the negative. 

If a lawyer in this state advises a client 
to de an act forbidden by law and punishable by 
fine, it would appear that he becomes a princi- 
pal in a misdemeanor by virtue of section 2 
Penal Law (Consolidated Laws of New York). 
Cf. Sec. 27. 

It is the lawyer’s duty when asked to advise, 
to instruct the client as to the measure of the 
penalty prescribed by law; but he should stop 
there. For the lawyer, as an officer of the law, 
owes a peculiar duty to the state and a duty 
to the profession. He violates his duty to the 
state when he deliberately becomes party to a 
crime; and violates his duty to the profession, 
because deliberate participation in crime by 
a lawyer tends to bring both the law and the 
legal profession into contempt. 

We are not considering those cases where 
there is a bona fide intention to test the valid- 
ity of a law. 

Question No. 28.—Recently, as a Notary Pub- 
lic, I administered an oath to a party in a mat- 
ter pending in the United States Land Office. 
Now that party has been indicted for perjury, 
alleging that the matters sworn to were false. 
The party admits the oath, but intends to plead 
the truth of the statements, and can easily do 
so. Of course I will be a material witness for 
the Government, although there will be no dis- 
pute over my testimony. He will admit the 
oath. This party desires that I represent him 
in his defense on the perjury charge. Can I 
ethically do so? 

Answer No. 28.—As a general principle, a 
lawyer should not act as trial counsel in a 
criminal cause in which he knows or has rea- 
son to believe that he is to be a material wit- 
ness for the prosecution. The question imports 
that in the given case the testimony of the 
inquirer is not in dispute, is against his client, 
and would be only formal, If the nature of his 
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testimony could be assuredly so limited, the 
Committee would not disapprove the retainer. 
Except in a case where such limitation may be 
confidently predicted, the retainer should, in 
the opinion of the Committee, be refused. 

Question No. 29.—A company about ‘to pub- 
lish a periodical to be devoted to the interests 
of those engaged in a certain occupation desires 
to retain me for the purpose of giving free 
legal advice to its readers, the advice, however, 
to be limited solely to such questions as would 
arise by reason of the readers’ occupations. 
This free legal advice is not to include ques- 
tions which may arise by reason of personal 
business of any of its readers, but is strictly 
limited as above stated. 


The questions are, (1) Would this company 
by advertising and offering free legal advice to 
its readers be practicing law? (2) Would I 
be committing any breach of the ethics of the 
profession by permitting myself to be retained 
for the aforesaid purpose? 

Answer No. 29.—This Committee cannot as- 
sume to advise lawyers as to the legality of 
acts done or contemplated by their clients. As 
to the lawyer's conduct, the question submitted 
in our opinion necessarily involves a construc- 
tion of the Penal Statute (Section 280, Penal 
Law), which has yet in this connection to be 
judicially construed. For this reason, the 
Committee withholds any expression of its 
judgment. 

Question No. 30.—Is it a breach of profession- 
al ethics for a lawyer—who knowingly permits 
it—to allow his client, whom he represents, 
to act as a “dummy” in a transaction, i.e., the 
making of a loan on bond and mortgage; in 
other words, when the application for the loan 
is made, the property to be mortgaged stands 
in the name of A & B, and, when the loan is 
closed, the mortgage is given te C—to whom, 
in the meantime, the property was transferred— 
and two days after the recording of the mort- 
gage the property is retransferred by C to A 
& B (the former owners), who thereby escape 
liability, although the loan was in fact made 
to A & B, and presumably, C, was financialy 
irresponsible? 

Answer No. 30.—In the opinion of the Com- 
mittee: As the question does not import that 
there is any deception or misrepresentation, 
or any imposition upon any one, or that the 
contract is in any way unlawful, and parties 
are at liberty to make lawful contracts upon 
such terms and with such persons and upon 
such security as may be agreed, the Committee 
is of the opinion that the question disclosed 


no breach of any lawyer’s duty; the lawyer 
should, however, explain to his client, “the 
dummy,” the liability which he incurs. 


IMPORTANT EUROPEAN JUDICIAL BOOKS 
AND ARTICLES PUBLISHED IN 1911 THAT 
MAY BE OF INTEREST TO AMERICAN 
LAWYERS. . 

Aschaffenburg, Gustav—Die Verwarung Ge- 
meingefahrlicher. Zeitsch. f, d. ges. Straf 
rechtsw., XXXII, pp. 735-69. 

Andre, Alexandre—Le traite Anglo-Americaine 
d’arbitrage de 1897. Rev. gen. de droit inter- 
nat. publ., Vol. 18, pp. 654-66. 

Arias, Harmodio—The Panama Canal. A Study, 
etc., London, King & Son. 

Bellot, Hugh H. L.—Early Law Schools in Lon- 
don. Law Magazine and Review Ser. 5, Vol. 
36, pp. 257-83. 

Berolzheimer, Fritz—Die Gefahren e Gefuhls- 
jurisprudenz in der Gegenwart. Berlin, Roth- 
schild. 


Berlin, Vahlen. 

Blan, Ludwig—Die judische Ehescheidung und 
der judische Scheidebrief. Strassburg, Teub- 
ner. 

Buckland, W. W.—Equity in Roman Law. Lon- 
don, Univ. of London Press. 

Blachere, A.—L’air voie de communication et le 
droit. Paris, Larose & Tenin. 

Buzzati, J. C.—L’unification du droit relatif a 
la lettre de change et au cheque a la con- 
ference de la Haye de 1910. Rev. de droit 
internat. et de legislat. comp., Ser. 2, Vol. 
XIII, pp. 493-526. 





Behrend—Places of detention. 


| Bull. de l’union initernat. de droit penal, 


XVIII, pp. 49-58. 


| Betz, Heinrich—Die chinesiche Gerichtsverfas- 


sung nach dem Edikt vom. 7 Febr. 1910. 
Blatter fur vergleich. Rechtsw.. VI, pp. 193- 
202. 


| Behrend—Gewohnheitsverbrecher in England. 


Monatschr. f. Kriminal psych., VIII, pp. 290- 
mak Hugh H. L.—The prerogative of the 

crown and the house of lords. Law Maga- 

zine and Review, Ser. 5, Vol. 36, pp. 65-77. 

Bentwich, Norman—Habeas corpus in the em- 
pire, Law Quarterly Review, XXVII, pp. 454- 
61. 

Brinkman, Carl—Uber den Englischen Parla- 
mentarismus. Schmoller’s Jahrb. 35, pp. 1143- 
54. 

Buchel, Hermann—Die Verwaltung von London. 
Schmoller’s Jahrb. 35, pp. 609-36. 

Balch, Thos. Willing—La decision de la cour 
permanente de’arbitrage au sujet du pecherie 
de l’Atlantique dans le differend entge les 
Etats-Unis et l’empire britannique. Rev. de 
droit internat. et de legislat. comp. Ser. 2, 
Vol. XIII, p. 5-23. ‘ 

Balch, Thos. Willing—La baic d’Hudson est elle 
une mer libre ou une mer fermee. Ibd., pp. 
539-86. 

Von Bar—Zum Luftschiffahrtsretchte. Deutsche 
Juristen Zeitung, XVI, pp. 1026-31. 

Bentwich, N.—The declaration of London with 





an introduction, etc, London, Wilson. 


Bielenberg, Johs.—Die Freiheit des Luftraums, | 


| 
| 
| 
| 
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Borchard, Edwin M.—La limitation de la pro- 
tection diplomatique. Rev. de droit internat., 
etc. Ser. 2, Vol. XIII, pp. 233-48. 

Borchard, Edwin M.—Same in Germen. Zeitsch. 
f. Volkerrecht, ete., V, pp. 510-26. 
Combe, R. G. N.—The Law of Light. 

Butterworth & Co. 
Costigan, George P.—Gifts inter vivos of choses 


London, 


in action. Law Quarterly Review, XXVII, pp. 
326-40. 

Castejon, Federico—Asexualizacion de anor- 
males. Revista general de legisiac. y juris- 
prud., Vol. 119, pp. 514-24. 

Catellani, Enrico—Il diritto aereo. Torino. 
Frat. Bocca. 

Cluzel, G.—Le Homstead ou bien de famille 


insaissisable, francais et les etrangers. Journ. 
du droit internat. prive, 38, pp. 785-803. 

Cruz Rueda, Angel—Los tribunales de presas y 
la segunda conferencia de la pay. Revista 
general de legislac, etc., 118, pp. 346-84. 

Daireaux, Emile—De la nouvelle legisiation ar- 
gentine concernant les droits des auteurs 
etrangers. Journal de droit internat. prive, 
38, pp. 449-58. 

Dixon, E. G.—An introduction to commercial 
law. London, Butterworth & Co. 

Freund, Ernst—-Das offentliche Recht der Ver- 
einigten Staaten von Amerika. Tubingen, 
Mohr. 

Garavito, Fernando.—De la legislation hypathe- 
ecaire en Colombie. Rev. de linstit. de droit 
compare, IV, pp. 1-49. 

Geldart, W. M.—Legal Personality. 
terly Review, XXVII, pp. 90-108. 

Gadsby, John—The Progress of Japanese Patent 
Law. Ibd. pp. 60-74. 

Holdsworth, W. S.—The Reception of Roman 
Law in the 16th Century. Ibd. pp. 387-98. 
Hart, Walter G.—The need for codifying the 
law of England. Law Magazine and Review, 

Ser. 5, Vol. 36, pp. 129-41. 

Hereshoft, Bartlett—The Problem 
and Divorce. Ibd. pp. 1-17. 

Hooper, W.—The Law of Illegitimacy. 
Sweet & Maxwell. 

Hartwig, Alfredo—Das neue _ Strafgesetzbach 
von Venezuela. Bull de l’union internat. de 
droit penal, XVIII, pp. 561-622. 
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BOOK REVIEWS. 





CLEPHANE ON BUSINESS CORPORATIONS. 
SECOND EDITION. 

The first edition of this work appeared in 
1905 and this is considerably enlarged in the 
second edition by the addition of many cases 
and new chapters. Prof. Walter C. Clephane, of 
George Washington University, of Washington, 
D. C., leetvrer on the law of the organization 
and management of corporations, has treated 
his subject from the American standpoint as 
developed in decision, his chapters on domicile, 
promoters and voting trusts well exemplifying 
this observation, as also what is said about for- 
eign corporations, 

The plan of the work is well-conceived, its text 
succinct and clear, citation of authority abun- 
dant and typographical make-up of the high- 
est class. The binding is in law buckram and 
the book issues from Vernon Law Book Com- 
pany, Kansas City, Mo., 1913. 


KELLEY’S PROBATE GUIDE, FOURTH EDI- 
TION. 

The first edition of the work appeared in 187], 

the second, in 1884, the third, in 1903 and the 

4th in 1913. Its purpose was to supply a prac- 





tical guide in the administration of estates by 
executors, administrators and guardians as 
shown by Missouri statute and decision, forms 
and record entries especially adapted to Mis- 
souri law being given. 

While decision is almost, if not entirely as 
appears in Missouri cases, the work should 
prove usefu! to practitioners elsewhere, Jarman, 
Schoulder and Williams being often cited. 

This edition is by Meyers W. P. Borland and 
John B. Gage, of the Kansas City Bar, and 
reference to statute is based on 1909 of Revised 
Statutes of Missouri, the last revision in that 
state. 

The work is in attractive form, excellent 
make-up, bound in law buckram and published 
by Vernon Law Book Company, Kansas City, 
Mo., 1913. 








HUMOR OF THE LAW. 


The lady litigant had paid out good money 
to clerks and bailiffs till she was nervous 
about it. 

“Who is that?” she whispered to her lawyer, 
as a new functionary put in an appearance. 

“That? That's the crier,’” the lawyer replied. 

“Goodness! Can’t I do my own crying and 
save the fees?’—Judge. 


A good story is told «f the late Lord Ash- 
bourne, who was at one time Lord Chancellor 
of Ireland. Occasionally. says the Law Times, 
in the court of appeal, Lord Ashbourne would 
make up his mind to bring a case to an end 
before the rising of the court, and it was high- 
ly instructive to watch the proceeding. 

A junior who was not conscious of his 
humor, stood up to open what appeared to be 
a short interlocutory appeal. Lord Ashbourne, 
after a sentence or two had been spoken, inter- 
jected, “Now Mr. why should we reverse 
the King’s Bench on a point like this?” 

“My Lord,” rejoined counsel, “there are six 
reasors why the order should be reversed.” 

“Then,” said the president of the court, “sup- 
pose we commence with your three best.” 

“No, my Lord,” said counsel, “I could not 
consent to that, because I have frequently suc- 
ceeded in this court upon my bad points.” 

Lord Ashbourne collapsed, and for once was 
unable to have his own way in the court of 
appeal.—The Green Bag. 





A famous Chicago lawyer once had a singular 
ease to settle. A physician came to him in 
great distress. Two sisters, living in the same 
house, had babies of equal age, who so re- 
sembled each other that their own mothers 
were unable to distinguish them when they 
were together. Now it happened that by the 
carelessness af the nurse the children had 
become mixed, and how were the mothers to 
make sure that they received back their own 
infants? 

“But, perhaps,” said the lawyers, “the chil- 
dren weren’t changed at all.” 

“Oh, but there’s no doubt that they were 
changed,” said the physician. 

““Are you sure of it?’ 

“Perfectly.” 

“Well, if that’s the case, why don’t you 
change them back again; I don’t see any diffi- 
culty in the case.”—San Francisco Argonaut. 
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1. Attorney and Client—Disbarment.—Since 
the purpose of disbarring an attorney for lack 


of integrity is to protect the public and not to 
punish the attorney, it cannot be claimed that 
an attorney convicted of want of honesty and 
integrity should be suspended rather than dis- 
barred.—In re Platz, Utah, 132 Pac. 390. 

2. Bankruptey—Assets.—W here a private 
banker maintained a home office in New York 
City and branches in other states, the $100,000 
deposited as a guaranty fund required by Gen- 
eral Business Law N. Y. wag solely distributable 
in bankruptcy among New York depositors.- 
In re Rosett, C. Cc. A., 204 Fed. 431. 

3.——Exempt Property.—The Federal Bank- 
ruptey Act avoids liens only upon property 
which passes to the trustee, and hence will not 
avoid an attachment lien upon property which is 
set aside in the bankruptcy proceedings 
exempt.—First International Bank of Portland 
v. Lee, N. D., 141 N. W. 716. 

4.——Fraud.—Where a lender of money to an 
insolvent corporation on a mortgage. of all its 
assets by slight efforts of investigation could 
have ascertained the corporation’s insolvency, 
and the mortgage operated to deprive the bank- 
rupt of ability to pay the claims of nonfavored 


as 





creditors it was fraudulent under Bankr. Act 
July 1, 1898, § 67e.—Lumpkin_ v. Foley, C. C. A., 
204 Fed. 372. 





5. Practice.—A majority of the creditors 
of a bankrupt being in favor of accepting a 
composition, it was not improper for the attor- 
ney for the receiver, having secured powers of 
attorney to that end, to represent and vote for 








creditors in favor of the composition.—In re 
McLellan, U. S. D. C., 204 Fed. 482. 
¢6.——Practice—The remedies by appeal and 


by petition to superintend and revise, provided 
for review in bankruptcy, are not cumulative, 
but mutually exclusive.—Salsburg vy. Blackford, 
Cc. C. A., 204 Fed. 438. 





Fe Preference.—Where W. sold an automo- 
bile truck to a bankrupt, without reserving 4 
lien for the unpaid portion of the price, and 
later, with knowledge of impending bankruptcy, 
accepted a return of the truck, and sold it to 
another, and appropriated the proceeds, he was 
properly required to surrender such proceeds to 
the bankrupt’s trustee.—In re Connelly, U. 5. 
D. C., 204 Fed. 479. 





8. Banks and Banking—Bill 
Bank discounting draft to which bill of lading 
was attached. and depositing net proceeds to 
drawer’s credit in extinguishment of a debt due 
it, held to be a purchaser for value, and to have 
acquired title to the property represented by 
the bill of lading.—Latham vy. Spragins, N. C., 
78 S. E. 282. 

9. Bills and Notes—Bona Fide Purchaser.— 
Where a person delivers to another for his ac- 


of Lading.— 


commodation 4 note in which no payee was 
designated, he is liable on such note in the 
hands of a bona fide holder, though such trans- 
fer of the note was contrary to the purposes 
for which the maker gave it.—Wolfgang v. 
Shirley, Pa., 86 Atl 1011. 
10.——Duress.—Threats which induced the 


execution of a note by old and feeble persons 
amount to duress, even though they would not 
influence ordinary persons.—Anthony & Cowell 


Co. v. Brown, Mass., 101 N. E. 1056. 
11. Burglary—Entry.—An entry by a bar of 


iron, used to pry open a door and not to com- 


mit a crime within the room, is not sufficient 
entry to constitute the crime of burglary.— 
Mattox vy. State, Ind., 101 N. E. 1009. 

12. Carriers of Goods—Connecting Carrier.— 


A connecting carrier is entitled to the benefit 
of the limitation of value contained in the spe- 
cial contract made by the initial carrier.—Har- 


rison Granite Co. v. Grand Trunk Ry. System, 
Mich., 141 N. W. 642. 
13. Conversion.—Where a connecting car- 





rier, having received goods with explicit direc- 
tions as to transportation and forwarding, di- 
verted them to a different route, where ther 
were destroyed by a cause for which a carrier 
would not ordinarily be responsible, it was a 
conversion, rendering it liable as an insurer.— 
Saxon Mills v. New York, N. H. & H. R. Co.,, 
Mass., 101 N. E. 1075. 

14. Moving Vans.—Public. moving van com- 
panies, draymen, and truckmen engaged in 
transporting goods and merchandise held to be 
common carriers and subject to reasonable reg- 
ulation as such.—Lawson y. Connolly, Mich., 
141 N. W. 623. 

15. Notify Order.—Where goods are shipped 
under a bill of lading calling for delivery to the 
shipper, with directions to notify the buyer, 
the latter has no authority to change the des- 
tination without producing the bill of lading.— 
Perkett v. Manistee & N. E. R. Co., Mich., 141 
N. W. 607. 
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Refusal to Accept.—A consignee of 
freight ordinarily has no right to refuse to ac- 
cept the goods and recover their full value mere- 
ly because of delay in transportation, unless the 
delay has caused what is equivalent to a total 


16. 





loss.—St. Louis & S. F. Ry. Co. v. Dreyfus, 
Okla., 132 Pac, 491. 
17. Carriers of Passengers—Free Pass.— 


Where a pass issued and delivered in Kansas 
to a railroad employe’s wife for a round trip 
from W., Kan., to P., Okl, contains a provision 
releasing the carrier from liability, it must be 
construed according to the laws of Oklahoma 
where such provision is valid, rather than in 
ixansas where it is invalid.—<Atchison, T. & S. 
F. Ry. Co. v. Smith, Okla., 132 Pac. 494. 


18. Chattel Mortgages—Description of Prop- 
erty.—A description in a chattel mortgage, en- 
abling a third person by inquiries suggested 
by the instrument to identify the property, is 
sufficiently definite—Farmers’ & Merchants’ 
State Bank of Greenleaf, Kan. y. Sutherlin, Neb., 
141 N. W. 827. 


19.——Fraudulent.—A mortgage upon a stock 
of goods, the possession of which is left with the 
mortgagor to secure a debt maturing in the 
future, which contains no provisions for an ac- 
count of sales and the application of the pro- 
ceeds to the debt, is presumptively fraudulent. 
and the presumption is rebuttable only by proof 
that there was no other creditor or that the 
mortgagor had property sufficient pay other 
ereditors.—A. Blanton Grocery Co. v. Taylor, 
N. Cc, 7% & ER. S76. 

20. Record.—A second mortgage executed 
in the county of the mortgagor’s residence and 
recorded therein held to take precedence over 
a first mortgage upon the same chattels executed 
in another county in which the mortgagor was 
temporarily sojourning and recorded only in 
such other county.—Farmer y. Phillips, Ga., 
78 S. EB. 353. 

21. Charities—Uncertainty.—A testamentary 
gift in trust to erect, equip, and maintain a hos- 
pital for the treatment and cure of the sick 
and injured, but not to apply to certain speci- 
tied classes of disease, is not void for uncer- 
tainty of the beneficiaries as a class.—Dykeman 
v. Jenkines, Ind., 101 N. E. 1013. 

22. Citizens—Naturalization.—The naturaliza- 
tion of a father naturalizes an infant dwelling 
in the United States though born out of the 
United States.—In re Application to Condemn 
Land in Roek County, Minn., 141 N. W. 801. 

23. Contracts—Acceptance.—An owner of a 
building in process of erection, who is forced 
to occupy it before completion, does not there- 
by accept it—Japes v. Harmon, Mich., 141 N. 
W. 595. 

24. Benefit of Another.—Where a grantee 
contracts with his grantor to pay the latter’s 
debt in part payment for the conveyance, the 
creditor may maintain a suit in equity on the 
contract, whether it was made or intended for 
his benefit or not.—Silver King Coalition Mines 
Co. of Nevada v. Silver King Consol. Mining 
Co. of Utah, C. C. A., 204 Fed. 166. \ 

25. Drunkenness.—Drunkenness of a party 
to a contract renders the contract voidable but 
not void.—Snead v. Scott, Ala., 62 So. 36. 

26. Notice.—Where a continuing contract 
required 60 days’ notice for its termination, a 
letter written by one party to the other, stat- 
ing that it was its present intention to ter- 
minate the contract, was insufficient as such 
notice.—Star-Chronicle Pub. Co. v. United Press 
Ass’ns, C. C. A., 204 Fed. 217. 

27. Corporations—Directors.—A board of di- 
rectors, given by statute the power to appoint 
agents only subject to discharge at their pleas- 
ure, cannot bind the corporation by a contract 
to pay an agent an advance salary for three 
months in case of his discharge.—Wright v. 
Warren Bros. Co., C. C. A., 204 Fed. 231. 

28._—-Eminent Domain.—The de facto exist- 
ence of a corporation which seeks to condemn 
land may be inquired into by the owner of such 
































lands on certiorari to the proceeding for con- 
demnation,—Sisters of Charity of St. Elizabeth 
v. Morris R. Co., N. J., 86 Atl. 954. 


29. Eminent Domain.—A public service or 
quasi: public corporation is one private in its 
ownership, but which has an appropriate fran- 
chise from the state to provide for a necessity 
or convenience of the general public, incapable 
of being furnished by private competitive busi- 
ness, and dependent for its exercise on eminent 
domain or governmental agency.—Attorney 
General v. Haverhill Gaslight Co., Mass., 101 N. 
E. 1061. 4 


30. Estoppel.—Creditors of a mining cor- 
poration, who have become such with knowledge 
that it had sold its stock at less than par, anc 
issued it as fully paid and nonassessable can 
recover of the stockholders no more than could 
the corporation.—Rell v. Brammer, Ind., 101 N. 
E. 1043. 


31.——Officer.—Where the president and gen- 
eral manager, without authority from the cor- 
poration, directs an employe to order material, 
and the employe orders the same in such offi- 
cer’s name, the officer is personally liable for 
the price, though the material is used in the 
work of the corporation.—Danser y. Dorr, W. 
Va., 78 S. E. 367. 


32. Reorganization.—Where the formation 
of a new corporation amounted to a reorganiza- 
tion of an old one, the new corporation was 
liable for a judgment for damages on account 
of personal injuries inflicted by the old cor- 
poration.—Seymour v. Boise R. Co., Idaho, 132 
Pac. 427. 

33. Courts—Jurisdiction.—A federal court is 
without jurisdiction in a suit to determine mat- 
ters purely of administration with respect to 
the estate of a decedent.—Northrup v. Browne, 
Cc. C. A., 204 Fed. 224. 

34..—Waiver.—Where federal jurisdiction ex- 
isted by reason of diversity of citizenship, error 
in bringing the suit in the wrong district was 
waived by a demurrer, not only objecting to 
the venue, but asserting that plaintiff had no 
cause of action on the merits.—Marian Coal Co. 
v. Peale, C. C. A., 204 Fed. 161. 

35. Criminal Law—Credibility.—Where, in a 
prosecution for murder, a witness for the state 
implicates the accused, but on cross-examina- 
tion says that he made the statement to save 
himself, it is not error to refuse to strike the 
testimony, as it affected his credibility only.— 
State v. McIntosh, S. C., 78 S. E. 327. 

36. Res Gestae.—Where the murder of two 
persons formed a part of a single transaction, 
and in fact inseparable, each was of the res 














‘gestae of the other.—Kennedy v. State, Ala., 62 


So. 49. 


37. Self Crimination.—To compel an ac- 
cused to give up his shoes for comparison with 
tracks made near the scene of the murder and 
the admission of the result of the comparison do 
not violate Const. art. 1, § 17, providing that no 
person shall be compelled in a criminal case 
to be a witness against himself.—State v. McIn- 
tosh, S. Car., 78 S. E. 327. 

38. Customs and Usages—Presumption.— 
Where there is a general usage applicable to a 
particular profession, persons employing an in- 
dividual in that profession are presumed to deal 
with him according to that usage.—State v. 
Reilly, N. D., 141 N. W. 720. 

39. Damages—Counterclaim.—In an action for 
breach of a contract for the sale of ewes, de- 
fendant having pleaded an offer to perform ac- 
cording to the contract which had been declined, 
and the evidence on the question whether such 
tender was sufficient being conflicting, it was 
error to direct a nonsuit on the counterclaim.— 
Clifton v. Willson, Mont., 132 Pac. 424. 

40. Deeds—Fraud.—A deed procured for an 
insignificant consideration by fraudulent repre- 
sentations and concealments may be canceled, 
where the grantor was justified in relying on 
the acts constituting fraud, and he did so in 
waa ee v. Randall, Neb., 141 N. 

- 829. 








41. Practical Construction.—Where the de- 
scription in a deed is of doubtful import, the 
construction given by the parties may be shown 
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by their acts.—Morrison vy. Holder, Mass., 101 N. 


E. 1067. 


42. Divoree—Evidence.—Admissions of defend- 
ant in a divorce decree to members of his fam- 
ily that he had given his wife a secret disease is 
sufficient to sustain a decree, if sustained by 
corroborating circumstances.—Earl vy. Earl, N. 
J., 86 Atl. 940. 


43. Eminent Domain—Navigable Stream.— 
The widening of the navigable channel of a 
river by the United States as an aid to naviga- 
tion resulting in the destruction of piers built 
by a riparian owner under lawful authority 
held a taking of the property within the fifth 
constitutional amendment, and to entitle the 
owner to compensation’ therefor.—Greenleaf 
Johnson Lumber Co. y. United States, U. S. D. 
C., 204 Fed. 489. 

44. iquity—Laches.—“Laches,” as interpreted 
by courts of equity, is not tested by mere delay 
for a specified period, but is such unreasonable 
neglect to assert and seek to enforce a right as 
will constitute in equity and good conscience a 





bar to reecognition.— Walker v. Schultz, Mich., 
141 N. W. 543. 

45. Silence.—Where a _ person by 
his act, silence, or neglect misleads another or 


in any way effects a transaction whereby an in 


nocent person suffers loss, the blamable party 
must bear it.—Wolfgang y. Shirley, Pa., 86 Atl. 
1011, 

46. Evide ilar Instances.—In_ action 





on a contract of sale defended on the ground of 
false representation, similar representations to 
another prospective purchaser about the same 
time and in the same vicinity held competent.— 
J. Pao Millet Co. vy. Andrews, Mich., 141 N. W. 
pac 

47. Executors and Administrators—Ancillary. 
—Where the will of a resident of Maine was 
probated in Massachusetts, the administration 
there was ancillary to that in Maine, and gov- 
erned by the statute relating to the estates of 
nonresidents.—Cheney y. Cheney, Mass., 101 N. 
KE. 1091, 

48..—_—Final Account.—Where an administra- 
tor applies for the settlement of his final ac- 
count, and burden is on him to show affirmative- 
ly that he has paid all outstanding claims 
against the estate or has exhausted all prop- 
erty available therefor.—In re Williams’ Estate, 
Mont., 132 Pac. 421. 


49.-_—-Foreign Administration.—The 
of the forum take no notice 
istrations, and consequently a foreign executor 
or administrator cannot sue or defend in his 
representative capacity.—In re Goss’ Estate, 
Wash., 132 Pac. 409. 

50. Frauds, Statute of—FEquity.—Courts of 
equity are as much bound by the provisions of 
the statute of frauds as courts of law.—Birch 
v. Baker, N. J., 86 Atl. 932. 

51.——Partnership.—While partners are joint- 
ly and severally liable for firm debts and an 
oral promise by a partner to pay a firm debt 
is not within the statute of fraud. beirg in ef- 
fect a promise to pay his own debt, if neither 
the firm nor the promisor is originally liable 
therefor, the promise to answer for it is within 
the ste v. Sheridan, Mich., 141 N. 
W. 684. 

52. Part Performance.—Though a contract 
of employment was void under the statute of 
frauds as being one not to be performed within 
a year, the parties are bound thereby so far as 


courts 
of foreign admin- 











it was nerformed.—Smith v. Chase & Baker 
Piano Mfg. Co., Mich., 141 N. W. 563. 


53. Fraudulent Convevances—Bvlk Sales Act 
—Rulk Sales Act. declaring the sale in bulk of 
a stock of merchandise or of business fixtures 
void. held not to invalidate a sale of exempt 
fixtures and stock at the instance of judgment 





ereditors of the vendor.—McCormick y. Kist- 
ler. Mich., 141 N. W. 593. 
54. Consideration.—Where a debtor is in- 


solvent when he assigns substantially all of his 
property to a creditor in consideration of an 
extension of the time of payment to a defin‘te 
time of a part of the indebtedness which is left 
unpaid, there would be no consideration to sup 
port the assienment.—Aycock v. Ft. Branch 
Milling Co., Ala., 62 So. 94. 








55. Garnishment—Carrier of Goods.—A car- 
rier having property in its possession in actual 
transit may be charged as trustee or garnishee, 
and the property reached thereby by the cred- 
itors of the owner or consignee.—Clifford v. 
Brockton Transp. Co., Mass., 101 N. E. 1092. 

56. Gas—Public Service Company.—The Leg- 
islature, within its power to control and regu- 
late a gas corporation supplying gas to the in- 
habitants of a city, may prohibit it from selling 
its property devoted to the public.—<Attorney 
General v. Haverhill Gaslight Co., Mass., 101 N. 
E. 1061. 

57.——Res Ipsa Loquitur.—The leakage of gas 
from gas mains makes a prima facie case of 
negligence.—Fullerton v. Glens Falls Gas & 
Electric Light Co., 141 N. Y. Supp. 838. 

58. Gifts—Confidential Relations.—Gifts be- 


tween persons in confidential relations are 
jealously scrutinized by courts of equity and to 
set them aside it is not necessary that actual 
fraud or legal incapacity to contract or make 
a will should exist.—Jenkins v. Jenkins, Ore., 
182 Pac. 542. 

59.——Delivery.—A delivery, either actual, con- 


structive, or symbolical, is an element essential 
to the validity of a gift inter vivos.—Keller v. 
McConville, Mich., 141 N. W. 652, 

60. Good Will—Covenant.—Where a covenant 
on sale of the good will of a business not to 
engage in opposition business is supported by a 
valuable consideration, its adequacy will not be 
inquired into.—Marvel v. Jonah, N. J., 86 Atl. 
968 

61. Guardian and W ard—Marriage.—The sub- 
sequent marriage of a woman appointed guard- 
ian of infaf€ts does not ipso facto terminate her 
guardianship, though it is necessary that her 
husband assents to the continuance of the 
guardianship.—Birmingham Coal & Iron Co. v. 
Doe ex dem. Arnett, Ala., 62 So. 26. 

62. Homicide—Corpus Delicti—In a homicide 


case, corpus delicti may be established by cir- 
cumstantial evidence.—State vy. Reilly, N. D., 141 
N. W: 720. 

53. Deadly Weapon.—Where the killing is 





with a deadly weapon, the burden is on accused 
to satisfy the jury of every matter or excuse 
for mitigation.—State v. Blackwell, N. C., 78 8S. 
E. 316. 

64. Defense of Relative.—A defendant had 
no right to kill deceased to prevent him from 
killing or doing great bodily harm to such de- 
fendant’s brother, where the latter was in the 
wrong in the difficulty between them.—State v. 
Greer, N. C., 78 S. E. 310 \ 

65.—_—Intoxication.—Where accused testified 
that he was under the influence of liquor and 
cocaine at the time of the killing, and the state 
showed that accused had with him at the time 
whiskey. and that some hours after the killing 
he was found apparently asleep, the court must 
submit the question of intoxication, and whether 
it rendered accused incapable of premeditation. 
—Granberry y. State, Ala., 62 So. 52. 

66. Infants—Collateral Attack.—Where a wo- 
man, who was appointed guardian of infants, 
married and subsequently petitioned for a sale 
of the infants’ real estate, and the court ordered 
a sale, the sale was not subject to collatera] at- 
tack.—Birmingham Coal & Iron Co. v. Doe ex 








dem. Arnett, Ala., 62 So. 26, 
6&7. Faise Representations.—Where an in- 
fant secures goods on credit bv falsely repre- 


senting that he is a member of a certain firm. 


he is liable for damages for fraudulent repre- 
sentations.—Shenkein vy. Fuhrman, 141 N, Y. 
Supp. 909. 

68. Injunction—Ordinance.—Equity will in- 


terfere to enjoin criminal or quasi criminal pro- 
secutions for violation of an invalid city ordi- 
nance only in case it appears that such prosecu- 
tions will destroy or impair property rights.— 
Board of Com’rs of City of Mobile v. Orr, Ala.. 
61 So. 920. 

69. Unlawful Search.—A trespass, consist- 
ing of an unlawful search of plaintiff's premises 
and a threat, under a claim of right, to repeat 
it at will. presents a compelling equity which 
gives jurisdiction to issue an injunction to pre- 
vent its renetition—Evans v. Victor, C. C. A., 
204 Fed. 361. 
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70. Insurance—Accidental Means.—An instruc- 
tion, that, if insured was injured by violent 
and accidental means and blood poisoning re- 
sulted and contributed to or hastened the death 
of insured, it was not such disease or bodily in- 
firmity as would prevent recovery under an 
accident insurance policy, is proper.—Rathjen v. 
Woodmen Accident Ass’n, Neb., 141 N, W. 815. 


71.——By-Laws.—The by-laws of a fraternal 
beneficiary association, declaring that a benefit 
certifieate shall not be delivered to the appli- 
eant until he has been initiated, adopted, and 
obligated, makes the initiation a condition pre- 
cedent to the membership, and a delivery of the 
certificate by a local officer does not make the 
certificate of binding contract.—Kolosniski Vv. 
Modern Brotherhood of America, Mich., 141 N. 
W. 589. 


79 


72.——Live Stock.—A policy issued by an in- 
surer whose constitution provided that its poli- 
cies should extend only to live stock on the 
farm covers insured’s live stock when tempo- 
rarily off his farm for purpose of pasturage.— 
KXinney v. Farmers’ Mutual Fire & Ins. Society 
of Kiron, Iowa, lowa, 141 N. W. 706. 


73. Public Policy.—A violation of an insur- 
ance statute by an insurance company does noi 
make the policies void, unless the statute so de- 
clares.—Meridian Life Ins. Co. v. Dean, Ala., 62 
So. 90. 

74. Waiver.—A letter written by defend- 
ant’s agent, denying liability on a policy for 
injuries caused by one of plaintiff's employees 
by an assault on S. on the ground that the 
assault was not within the policy, held not a 
vaiver of the defense that it was not committed 
on defendant’s premises or land adjacent there- 
to where plaintiff did business.—Graustein & Co. 
v. Employers’ Liability Assur. Corporation, Lim- 
ited, of London, Mass., 101 N. E. 1073. 

75. Judicial Sales—Inadequate Price.—Inade- 
quacy of price is not per se sufficient to set 
aside judicial sale under an interlocutory de- 
cree, unless so gross as, when combined with 
other circumstances, to amount to frraud; but if 
it be great it is of itself a strong circumstance 
to evidence fraud.—Oswald vy. Johnson, Ga.) 78 
S. E. 333. 

76. Judgment—Laches.—Where defendant ad- 
mits a debt pending suit, and secures several 
extensions of the time for payment, a default 
judgment entered after the last extension wil! 
not, by reason of defendant’s laches, be set aside 
on a motion therefor, proposing that defendant 
be permitted to set up usury as a defense.—- 
Bancroft-Graham y, Halley, 141 N. Y¥. Supp. 911. 

77. Jury—-Waiver.—Where accused pleads not 
guiltv in a homicide case, he must be tried by a 
jury of 12 men and cannot agree to waive his 
right to such a jury by accepting a jury of 11 
men, When the twelfth juror was excused be- 
cause mentally unfit.—State v. Rogers, N. C., 78 


S. E. 293. 














7S. Landlord and Tenant—Apartments.—W here 
plaintiff rented apartments, heat to be supplied 
by the landlord, and steam escaped through a 
disjointed radiator, injuring plaintiff's furniture 
und causing her to move, the landlord was 
iable in damages.—Le Pichard y. George N. 
Thurber Co., N. J., 86 Atl. 953. 

79. Demise.—A demise of real estate to two 
or more tenants, without more, imposes a liabil- 
‘ty on each tenant for. the entire rent.—Sent- 
liffer v. Jacobs, N. J., 86 Atl. 929. 

80.—-Joint Tenants.—An apportionment by 
Joint tenants as between themselves of the part 
of a building to be occupied by each and the 
-hare to be contributed by each to the rent does 
ot create the relation of landlord and tenant 
!etween them.—Sentliffer v. Jacobs, 86 Atl. 929. 

St. Libel and Slander—Reputation.—The rule 
‘hat defendant in an action for libel may show 
iiaintiff’s bad reputation does not permit plain- 
iff in the first instance to open the door by 

vidence as to his general good reputation.— 
iXovaes v. Mayoras, Mich., 141 N. W. 662. 

S<2.——Slander Per Se—A_ declaration for 
s'ander which alleges that plaintiff, an attorney, 
: nd defendant were candidates for the same 
office, and that defendant falsely stated to third 

rsons that plaintiff had withdrawn from the 
race and had demanded money from defendant 











for the withdrawal, charges corrupt conduct on 
the part of plaintiff. though the slanderous 
words were not uttered as to plaintiff's pro- 
fessional capacity.—Lewis _ v. Weidenfeller, 
Mich., 141 N. W. 649. 


83. Master and Servant—Eyewitnesses.—In 
an action for the death of a servant, where 
there were no eyewitnesses, testimony that he 
was an ordinarily prudent, cautious man when 
employed around various kinds of machinery is 
inadmissible.—Gibson y. Casein Mfg. Co., 141 N. 
Y. Supp. 887. 


84. Guarding Machinery.—Cogwheels in a 
machine are sufficiently guarded to comply with 
the statute if they are so located and protected 
by other parts of the machine that injury to a 
workman therefrom, in the ordinary discharge 
of his duties, would not reasonably be antici- 
pated.—_Kingan & Co. v. Gleason, Ind., 101 N. E. 
1027. 

85. Negligence.—A servant could not be 
guilty of negligence in pouring hot iron into a 
mould or core unless he knew it would prob- 
ably explode when poured into a mould.—Coosa 











Pipe Foundry Cw. v. Poindexter, Ala., 62 So. 
104 
86> Regulations.—W here an employer's 


failure to comply with some requirement of law 
makes it impossible for an employee to do his 
work in compliance with the employer's rules, 
this may excuse him for following a method 
in violation of such rules, which is the only 
method reasonably practical under the circum- 
stances.—Popplar v. Minneapolis, St. P. & S. S. 
M. Ry. Co., Minn., 141 N. W. 798 

87 Regulations.—Where, in an action for 
injuries by the derailment of a mine tram car 
on-which plaintiff was riding, it was attempted 
to be shown that a rule prohibited employees 
trom riding on the cars, as plaintiff was doing 
when injured, evidence was admissible that 
such rule was repeatedly violated with defend- 
ants knowledge.—Sloss-Sheffield Steel & Iron 
Co, v. Capps, Ala., 62 So. 66. 

88. Res Ipsa Loquitur.—In an employee’s 
action for injuries, due to the breaking of a 
eable used in hoisting stones from a quarry, the 
fact that the cable broke was some evidence 
that it was unsound, notwithstanding an unsuc- 
cessful attempt by plaintiff to explain the acci- 
dent.—Golden v. Mannex, Mass., 101 N. E. 1081. 


89. Safe Place.—Where an employee is told 
to do a certain thing at a specified place with 
no duty to perform in preparing the place for 
work, he may assume that the master has 
made the place reasonably safe except as to 
ebvious dangers.—Green v. Varney, Cal., 132 
Pac. 436. 

90. Mines and Minerals—Conversion.—The 
measure of damages for the reckless, willful. 
or intentional taking of ore from the land of 
another without right is the enhanced value of 
the ore when it is converted to the use of the 
trespasser, without allowance to him for the la- 
bor bestowed or expense of removing it and 
preparing it for market.—Silver King Coalition 
Mines Co. of Nevada y. Silver King Consol. Min- 
ing Co. of Utah, C. C. A., 204 Fed. 166. 

91. Money Paid—Volunteer.—The payment of 
the debt of another without'his request or au- 
thority does not entitle the payer to recover 
from the debtor the sum thus advanced—MclIn- 
tyre Bros. & Co. y. South Atlantic Steamship 
Line, Ga., 78 S. E. 347. 

92. Mortgages—Assignment.—A deed to land 
as security for a claim, and a land contract back 
to the debtor by the grantee, constitute a mort- 
gage which may be transferred as personal 
property by assignment.—Keller y. McConville, 
Mich., 141 N. W. 652. 


93. Injunction.—That the advertisement of 
a sale under a deed of trust did not specify 
the hour is such strong evidence of a fraudu- 
lent purpose to deceive and mislead bidders as 
to warrant restraining the sale at the suit of 
junior mortgagees and lienholders.—Hayes v. 
Pace, N. C., 78 S. E. 290. 

94. Municipal Corporations—Children.—Chil- 
dren playing in public streets must exercise 
reasonable care for their own safety, in view 
of the dangerous’ surroundings.—Shipelis  v. 
Cody, Mass., 101 N. E. 107. 
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95. Navigable Waters—Bridges.—Unless a 
town, authorized by statute to erect a bridge 
across navigable waters, constructs it in a rea- 


sonable and proper manner, it is liable if the 
bridge obstructs navigation.—Tuell vy. Inhabi- 


tants of Maricn, Me., 86 Atl. 980. a 


96. Negligenee—Apportionment of Damages. 
—There can be no recovery by plaintiff, guilty 
of contributory negligence, as the law will 
not apportion the conflicting negligence of 
plaintiff and defendant.—St. Louis & S. F. R. 
Co. v. Elsing, Okla., 132 Pac. 483. 


97. Invitees.—The owner of premises is 
liable to those coming upon them by his invita- 
tion who, while in the exercise of due care 
are injured because of some negligent or un- 
safe condition.—Polk v. Spokane Interstate Fair, 
Wash., 132 Pac. 401. 


98. Partnership—Deed to.—A partnership is 
not a person either natural or artificial, and 
cannot be a grantee in a deed or hold real 
estate, and hence, if a sheriff's deed had con- 
veyed lands to a partnership, its legal effect 
would have been to convey the land to the 
partners as individuals, who would hold the le- 








gal title as ten 7. Dal- 
las, Cal., 132 Pac. 454. 
99.——Dissolution.—A firm and the partners 


therein continue bound on an unperformed con- 
tract made by the firm, notwithstanding a dis- 
solution of the firm, and a partner may proceed 
with the performance of the contract for the 
firm; but, in the absence of a special agree- 
ment to make a substitution of the partner in- 
dividually as the party to the contract, he can 
only perform for the firm.—Dew vy. Pearson, 
Wash., 132 Pac, 412. 


100. Liability.—The partnership is not 
liable for money borrowed by a partner in his 
individual capacity merely because it is applied 
to the use and inures to the benefit of the firm, 
especially where the loan was made before the 





partnership was formed.—Smith v. Sheridan, 
Mich., 141 N. W. 684. 
101. Name.—As a partnership has a right 





to adopt any name, the use of a name suitable 
to a corporation does not affect the law govern- 
ing partnerships.—Hornaday y. Cowgill, Ind., 
101 N. E. 1030. 


102. Physicians and Surgeons—Negligence.— 
In an action against a surgeon for damages for 
leaving a gauze pad in the body of a patient, 
the burden was on defendant to prove that he 
pan not negligent.—Davis vy. Kerr, Pa., 86 Atl. 
1007. 

103. Pledges—Action.—A pledgor may sue for 
the property before paying the debt, and the 
pledgee may be protected by an order that he 
shall be first paid out of the fund derived from 
a sale of the property pledged or its collection 
if a note.—Ball-Thrash & Co. v. McCormick, N. 
C., 78 &. EB. 308, y 

104. Principal and Agent—Holding Out —A 
person may be bound by the representations 
and acts of another as agent where there has 
been such a holding out as to reasonably lead 
one dealing with him to believe in the exist- 
ence of such agency, but all the elements of an 
estoppel must be present.—-Pettinger v. Alpena 
Cedar Co., Mich., 141 N. W. 535. 

105. Notice.—An agent’s knowledge is not 
notice to his principal, unless it be with re- 
spect to the very matter which the agent is 
employed to transact for the principal, and 
comes. to him while engaged in transacting 
such business.—Alabama Western R. Co. v. 
Bush, Ala., 62 So, 89. 

106. Nudem Poetum.—An agent, who 
bound himself by a contract containing 
terms of his agency, does not increase his lia- 
bility by signing a mere guaranty of perform- 
ance of his contract after such guaranty has 








has 
the 


been executed by a third party.—Schultz v. 
Wise, Neb., 141 N. W. 813. 
107. Reformation of Instruments— Mutual 


Mistake.—-The mistake which will justify equity 
in reforming a written contract must be a mu- 


tual mistake.—Birch vy. Baker, N. J., 86 Atl. 
108. Sales—Bona Fide Purchaser.—One does 


not become a bona fide purchaser, so as to hold 





a lien thereon, of which 
he has no notice, by merely crediting the sell- 
er’s account with the value of the articles. and 
so giving up nothing; the account remaining 
unsatisfied on failure of the seller’s title or 
right to sell.—Hawkins y, Damson & Abraham, 
Ala., 62 So. 15. 


the property against 


109.——-Contract.—That a company which sold 
electric motors to another company knew that 
they had been resold to the government under 
contract requiring their delivery within a cer- 
tain time under penalty of a forfeiture did not 
bind the manufacturing company to deliver the 


motors in time for redelivery under pain of a 
like penalty.—General Electric Co. v. Camden 
Iron Works, Pa., 86 Atl. 1012. 


110.——Place of.—The price of goods sold and 
shipped upon an order which states no place of 
payment jis payable at the seller’s place of busi- 
ness, if within the state.—Danser v. Dorr, W. 
Va., 78 S. E. 367. 


111. Warranty.—A party warranting roof- 
ing for ten years, and agreeing to repair if by 
reasonable wear or tear it leaked within that 
time, held to have the burden of proving that a 
jeakage was not due to reasonable wear and 
tear.—-Brown v. Nevins, N. J., 86 Atl. 938. 


112. Specific Performance—Personal Services. 
—A contract for personal services consisting of 
a succession of acts, which must continue for 
a time, and which -involves special knowledge, 
skill, and judgment, is not as a rule subject to 
specific performance.—Heth v. Smith, Mich., 141 
y. W. 5 


odo. 





113.-——-Sharp Practices.—Specific performance 
of a contract for the sale of land will not be 
awarded if it has been obtained by sharp or un- 
scrupulous practices or by overreaching or con- 
cealment of important facts.—Gibb v. Mintline, 





Mich., 141 N. W. 538. 

114. T Fraud.—Where brokers, in or- 
der to complete an exchanee of land, orally 
agreed to loan their principal $1.000. to be 


secured by a mortgage on the property received 
in exchange and the brokers fraudulently took 
title to the property received in their own name, 
the statute of frauds cannot be urged to defeat 
the principal’s right to have the conveyance 
canceled and the title decreed in him.—Dean yv. 
Roberts, Ala., 62 So. 44. 


115. Vendor and Purchaser—Rescission.—Mu- 
tual rescission of a, contract for the sale of 
land absolutely abrogates it and entitles each 
party to all benefits the other mav have re- 
ceived.—_Smead vy. Lamphear, Vt., 86 Atl. 1005. 

116. Waters and Water Courses—Pond.—A 
pond is defined as a body of water naturally or 
artificially confined, being smaller than a lake 
but of an appreciable area.—Munn v. Board of 


Sup’rs of Greene County, Iowa, 141 N. W. 711. 
117. Prescription.—Where defendant had 





acquired a prescriptive right to maintain a 
power dam in a stream, upper riparian pro- 
prietors were entitled to an injunction restrain- 
ing the raising of the dam which would result 
in flooding their land, though .the injunction 
would result in a disproportionate injury to de- 
fendant.—Brockway vy. Hydraulic Power & Light 
Co., Mich., 141 N. W. 693. 

118. Wills—Burden of Proof.—That a_ will 
has been admitted to probate is, in an action 
to set it aside, prima facie evidence that testa- 
tor was of sound mind and disposing memory. 
and tnat it was duly and proverly executed.— 
Sanger v. Bacon, Ind., 101 N. E. 1001 

119. Intent.—While the courts may not re- 
write wills, they must correct incorrect ex- 
pressions, and give effect to the evident intent 
of the testator.—Brookman vy. Tuthill, 141 N. 
Y. Supp. 822 

120. Intestacy.—Any construction of a will 
which will result in partial intestacy is to be 
avoided when the will fairly construed will dis- 
pose of the whole estate.—Dykeman v. Jen- 
kines, Ind., 101 N. E. 1013. 


121.—Revocation.—A party claiming that a 
will offered for probate had been revoked by 2 
later will subsequently destroyed had the bur- 
den of proving that the later will contained 
revocation clause.—Connery vy. Connery, Mich.. 
141 N. W. 615. 
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